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IN THE 


United States Court of Appeals 

District of Columbia 


No. 9400 


SCHEE MERRITT LOCKWOOD, Appellant, 

v. 

JANE COCHRAN LOCKWOOD, Appellee 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

The jurisdiction of the Court below was based obviously 
on the statute now codified by Title 16, Section 403, relating 
to divorce, and Title 11, Section 301-306 of the Code of 1940. 
Jurisdiction of this Court arises under Title 17, Section 101 
of the Code of 1940. 

The appeal is from a judgment (App. 19) against the 
appellant for Sixteen Hundred Fifty Dollars ($1650.00) for 
arrears of alimony between March 1,1944, and July 1,1945. 
This judgment was entered May 8, 1946. 

CONCISE STATEMENT OF THE CASE 

The wife, appellee, brought suit for absolute divorce 
against the husband, appellant, on February 1, 1937 (App. 
1-4) on the ground of desertion and obtained a decree of 
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absolute divorce on April 6, 1937 (App. 6 and 7). Para¬ 
graph 3, Appendix 7 is the only part of the decree important 
here. It reads: 

“The defendant, Schee Merritt Lockwood, pay to the 
plaintiff, Jane Cochran Lockwood, the sum of one hun¬ 
dred dollars ($100) per month as permanent alimony 
for the maintenance and support of the plaintiff and 
their minor children/ ’ 

When the bill was filed (February 1,1937), the son of the 
parties was 14 years of age, and the daughter, 13 years of 
age (App. 3). The son became of age on March 1, 1943, 
and the daughter on June 8, 1944 (App. 10). There was 
nothing calling for the lower Court’s action in the case be¬ 
tween April 6, 1937 (the date of the final decree), and July 
20,1945, when a motion to reduce alimony, an amended mo¬ 
tion to the same effect, and affidavits in support of these 
motions were filed (App. 7-10). On July 27, 1945, (App. 
14) the plaintiff filed a motion to adjudicate the arrears of 
alimony, which motion was granted as aforesaid on May 8, 
1946, which is the judgment from which the appeal is taken 
(App. 18 and 19). 

Part of the controversy turns around a payment of 
$700.00 which appellant had made to the daughter of the 
parties, alleged by him to be by the authority of the mother 
(App. 9 and 10). As to this item, the appellant contends 
that he was deprived of procedural due process by the dis¬ 
position of the case on affidavits instead of by testimony 
(App. 20-24). The appellant asked the right to come before 
the Court, and this was denied (App. 25). The hearing on 
affidavits alone also deprived him of the right to take the 
daughter’s deposition. She is in Seattle, Washington and 
certainly would not be a willing witness in a controversy 
between her parents. 

As to the lack of due process, see Universal Oil Products 
Company v. Root Refining Company, Supreme Court of 
the United States, Nos. 48 and 64, Term 1945-46, reported 
in Cooperative Advance Sheets, Volume 90, No. 17, Page 
1075, and Griffin v. Griffin, Supreme Court of the United 
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States, No. 86, Term 1945-46, reported in Cooperative Ad¬ 
vance Sheets, Volume 90, No. 9, Page 534. These cases are 
further discussed hereinafter. 

The remainder of the controversy turns around the fact 
that in the intervening years, the children had become of 
age, the appellant had been making regular payments to the 
son and daughter and supporting them during their minor¬ 
ity, and contributing to their support after they became of 
age (App. 16). The plaintiff, wife, obviously had been en¬ 
tirely satisfied with this arrangement during the interven¬ 
ing years. The Court below apparently had two minds on 
this matter. In the hearing of October 19, 1945 (App. 20, 
et seq.), he apparently recognized the justice of the plain¬ 
tiff’s position that he was entitled to an adjustment of the 
alimony by reason of these facts, but reversed his viewpoint 
in the hearing on May 8, 1946 (App. 24, et seq.), following 
the written opinion which he filed (App. 17). It seemed to 
be the opinion of the Court that his hands were tied by deci¬ 
sions of this Court from administering the justice which 
was apparent to him in the first hearing aforesaid. 

STATUTES, TREATIES, REGULATIONS AND RULES 

INVOLVED 

None of these is involved in the controversy here, but 
there is involved the fact that the trial court deprived this 
appellant of a hearing with witnesses in court with respect 
to the $700.00 item, and held that it was so bound by deci¬ 
sions of this court, that it was without authority to reduce 
the alimony (App. 17 and 18). 

STATEMENT OF POINTS ON APPEAL IN ACCORD¬ 
ANCE WITH F. R. C. P. 75(d) 

1. The appellant says that the Court erred in entering 
the order of May 8,1946. 

2. The appellant says that the Court erred in granting 
judgment on May 8,1946, against the appellant in the sum 
of $1650.00. 


4 


t 

3. The appellant says that the Court erred in its order of 
May 8,1946, in finding that there was due by the appellant 
to the appellee the sum of $1650.00 for arrears of alimony. 

4. The appellant says that the Court erred in not hearing 
testimony as to the amount due rather than determining the 
amount due, if any, on affidavits. 

5. The appellant says that the Court erred in not allow¬ 
ing as a credit the sum of $700.00 paid by the appellant to 
the daughter of the parties and in refusing to take testi¬ 
mony as to the acquiescence of the appellee for credit of 
such amount rather than determining such item on the basis 
©f affidavits. 

6. The appellant says that he was deprived of due process 
of law and an effectual adversary proceeding when the 
Court found that the appellant was indebted to the appellee 
in the sum of $1650.00 for arrears of alimony on affidavits 
without testimony. 

7. The appellant says that he was entitled as a matter 
of right to have the Court determine the issue as to the 
amount payable, if any, on the testimony of witnesses, either 
present in Court or by deposition, and not by affidavit. 

* 8. The appellant says that as the original decree of April 
‘6, 1937, awarded the sum of $100.00 per month as perma¬ 
nent alimony for the maintenance and support of the plain¬ 
tiff and the minor children of the parties, and as the said 
minor children had become of age, the Court should have 
made due allowance in any subsequent decree for such chil¬ 
dren as had become of age and allowed a reduction in the 
payments of alimony for such amount as would be equiva¬ 
lent to the amount required for the support of such children. 

9. The appellant says that in view of the fact that the 
son of the parties has resided with the appellant since July 
1, 1937, and the daughter of the parties has received mate¬ 
rial financial assistance from the appellant after the decree 
of April 6,1937, with the consent of the appellee, and before 


* 
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any action to enforce payment of alimony under said de¬ 
cree, that due allowance ought to have been made for these 
facts in finding an amount due and testimony should have 
been taken by the Court to determine such facts. 

SUMMARY OF ARGUMENT. 

The argument naturally divides itself into two subjects: 

As to the $700.00 item, the appellant respectfully con¬ 
tends that he was deprived of the right to be heard in an 
adversary proceeding by witnesses present in court or by 
deposition rather than on affidavits. 

As to the remaining item, the appellant respectfully con¬ 
tends that the decisions of this court were misconstrued 
as preventing the trial court from reducing the alimony 
after the children reached their majority on a motion to 
adjudicate arrears. 


ARGUMENT 

The argument with respect to the $700.00 permits a suc¬ 
cinct statement. 

The affidavit of defendant (App. 10) says: 

44 That prior to Barbara’s becoming of age, and at the 
suggestion of the plaintiff, the defendant herein gave 
Barbara the sum of Seven Hundred Dollars ($700.00) 
• • • and this money was paid with the understanding 
that defendant could apply the same to the alimony pay¬ 
ments * * 

The affidavit of the plaintiff (App. 11) with respect to the 
same matter says: 

“She denies that said money or any part thereof, if 
paid, was paid to said daughter at plaintiff’s sugges¬ 
tion or with an understanding with plaintiff that the 
defendant could apply the same to the alimony pay¬ 
ments * * V’ 

When the matter was before the Court, the attorney for 
the defendant said (App. 25): 
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“I want an opportunity for my client to come before 
the Court.’’ 

This was denied. 

What was said by the Supreme Court in the Griffin Case, 
supra, seems apposite here. 

“And upon a motion to docket as a judgment, arrears 
of alimony awarded under a prior decree, the husband 
may defend on the grounds that the alimony or some 
part of it is not due * # *, or that the obligation has 
been discharged by payment • * (Page 537) 

That is what the husband, appellant, in this case at¬ 
tempted to do and was denied. The hearing that was ac¬ 
corded him was a summary hearing on affidavits where there 
was a sharp issue of fact, and more resembled an investiga- 
: tion which was condemned in the Universal Oil Case, supra. 

In the Universal Oil Products Company Case, decided 
by the Supreme Court of the Uniteed States on June 10, 
1946, supra, a master was appointed and conducted an ex¬ 
tensive investigation as to an alleged fraudulent judgment. 
He examined a number of records, and from a mass of mate¬ 
rial, selected documents which he deemed appropriate. Wit¬ 
nesses were also heard. 

“But the investigation was not governed by the cus¬ 
tomary rules of trial procedure * * *. 

The master evidently did not view the proceedings 
in the light of an adversary litigation.” (Page 1077) 

The Supreme Court, in commenting on this situation, 
said: 


“But if the rights of parties are to be adjudicated in 
such an investigation, the usual safe-guards of adver¬ 
sary proceedings must be observed.” (Page 1078) 

As counsel read this case, it is a clear-cut condemnation 
of summary proceedings in the trial of issues of fact. An 
: issue of fact was presented in this case by the affidavits of 



7 


the parties, and the Court declined to hear the defendant. 

The Griffin Case, decided by the Supreme Court of the 
United States on February 25,1946, supra, presented a sit¬ 
uation that is enlightening here. The Supreme Court said 
(page 537): 

“Concededly the 1938 judgment was entered without 
actual notice to or appearance by petitioner, and with¬ 
out any form of service of process calculated to give 
him notice of the proceedings.” 

Further down, in commenting upon the actual situation 
above shown, the Supreme Court said (page 538): 

“Such notice cannot be dispensed with even in the 
case of judgments in rem * * *. A judgment obtained 
in violation of procedural due process is not entitled 
to full faith and credit when sued upon in another juris¬ 
diction.” 

If lack of notice on a motion for adjudication of arrears 
of alimony is lack of procedural due process, it is respect¬ 
fully submitted that for like reason a denial of a hearing 
with witnesses in court is a denial of procedural due 
process. 

As to the issue with respect to the remaining item, the 
court’s attention is respectfully asked to the hearings on 
October 19, 1945 (App. 20 et seq) and May 8, 1946 (App. 
24), and to the difference in the court’s views on these two 
dates. The Miller Case (hereinafter cited) was referred 
to as barring any such inquiry by the Court (App. 17 & 21). 
Other cases were also cited (App. 23). 

But it is respectfully submitted that this court has never 
decided what the effect would be upon a decree which 
allowed the wife alimony for herself and support for the 
minor children of the parties when said children reached 
their majority. 

The court below held “since 1937 he has paid little or 
nothing”. (App. 26). But in this it was obviously in 
error as a matter of fact. The plaintiff’s affidavit in sup- 
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port of the motion for adjudication of arrears (App. 15) 
says, ‘‘Affiant further avers that since, to wit, the first day 
of December, 1943, the defendant has failed and refused 
■to pay any part of the said alimony * * * ”, and the decree 
which the court entered is for alimony in arrears “for the 
period March 1 , 1944 to July 1 , 1945 ,y (App. 19); so that 
it is apparent that the defendant paid alimony from 1937, 
‘when the decree was entered, to 1944, when the controversy 
arose, and that at that time the son was of age and the 
'daughter became of age in the June following. The motion 
to reduce alimony was filed July 20, 1945. (App. 7). 

The court thought that the case of Miller v. Miller , 74 
App. D. C. 216,122 Fed., 2nd 209, was a bar to any applica¬ 
tion by the husband to reduce these payments. (App. 17 
& 21). The Miller case was a suit here on a Nevada decree 
wherein the appellant was ordered to pay a sum to the wife 
for her support and for the support and education of the 
minor children and there is some language in the opinion 
of this court which gives color to the argument of the wife 
in the case at bar that such an allowance is treated as ali¬ 
mony payable to the wife and that as long as she remains 
unmarried, the order to pay her is not contingent upon the 
minority of the children, but this language must be taken 
in the light of the circumstances in that case. The opinion 
further says, 

“We are not concerned with the question whether the 
Nevada court now could or would, on application, 
modify the decree so as to reduce the amount of the 
alimony, in view of the changed circumstances which 
include the maturity of the children * * 

In the case at bar, the application is to the court that en¬ 
tered the decree not to a court in another jurisdiction as 
in the Miller case. 

The court’s attention is especially invited to the factual 
^situation in the case at bar as against that in the Miller 
case. The complaint in the case at bar, filed February 1, 
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1937, (App. 1-4), shows (Paragraph 6, Sub-paragraph 5, 
App. 3): 

“That the defendant has been paying her the sum 
of $100.00 per month on account of support for herself 
and minor children.” 

The answer, filed March 3, 1937 (App. 5) says that the 
defendant admits: 

“the allegation as to this defendant paying the plain¬ 
tiff for the support of herself and the two minor chil¬ 
dren, the sum of one hundred dollars per month # # * 
and asks that the same arrangement continue during at 
least the minority of the children. * * *” 

It was evidently in the light of these statements that the 
decree fixed the amount of the payments. 

When the plaintiff was given custody of the two minor 
children, it necessitated her supporting them, and the court 
stated in the decree that this was “for the maintenance and 
support of the plaintiff and the said minor children” (App. 
7). The fact is that the minor children have been supported 
and educated more by the father than by the mother. (App. 
16). The plaintiff has never lived up to the letter of the 
order in this respect. Nevertheless, she continued to col¬ 
lect alimony at the rate of $100.00 per month for the sup¬ 
port and maintenance of herself and two minor children 
until March 1, 1944. The trial court says that it is barred 
by the Miller case from allowing the father any credit for 
the support of the minor children either before or after 
they became of age, because he didn’t bring the matter into 
court prematurely, when, at all times, it was open to the 
plaintiff to take any action she may have seen fit by way 
of contempt if he had violated the decree. To have made 
a motion when the matter was not acute would have been 
an effectual stirring up of family strife that should have 
been allowed to rest in peace. 
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It seems fair to say that, from this record, this father 
has done his full duty to his children, and is richly re¬ 
warded in having his son one of the Nation’s living heroes. 
But the effect of the decision below is to say to him that 
because he gave more than the decree required without 
stirring up a bitter family quarrel with his wife, who had 
been separated from him for 20 years (August, 1926, Para¬ 
graph 6 of Bill of Complaint, App. 3), he is barred now T 
from asking any allowance for support and education so 
freely and willingly granted with such good results and 
barred from asking a reduction of payments to his wife 
who is now freed from support of the ‘* minor children.” 

As the appellant sees it, the Miller case does not bear the 
interpretation given to it. If it does, the appellant respect¬ 
fully asks for a reconsideration of its doctrine in the light 
of the situation at the bar. The court is confronted here 
with the question as to when the defendant’s obligation to 
support children ceases, and to what effect the majority of 
the children has upon the decree for alimony for the main¬ 
tenance and support of the wife and minor children. 

It is respectfully submitted that the better rule is that 
•when a decree awards to the wife the custody of minor 
children, and a sum payable monthly as permanent alimony 
for the maintenance and support of herself and said minor 
children, and thereafter the children .attain their majority, 
that the court should not enforce the full payment due 
under the said decree, but that it should ascertain the 
amount of alimony accrued in favor of the wife in accord¬ 
ance with said decree, and then deduct therefrom the 
amounts that she should or would have to pay for the sup¬ 
port of the child or children. In other words, the full 
amount of the decree on the situation in 1937 should not be 
enforced in 1946. See the following cases: 

* Rife v. Rife, 272 Ill. App. 404. 

Cohen v. Cohen, 44 N. Y. S. (2) 699 

Kohler v. Searl, 259 App. Div. 729,18 N. Y. S. (2) 246 
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Probst v. Probst, 21 N. Y. S. (2) 294, 259 App. Div. 
1090. 

State Ex rel Mains v. Superior Court , 159 Wash. 277 
(284) 292 P. 1011. 

It is respectfully submitted that this judgment should be 
reversed. 

H. Winship Wheatley and 
H. Winship Wheatley, Jr., 

1010 Vermont Avenue, N. W., 
Washington, D. C., and 

Louis Lebowitz, 

917 - 15th Street, N. W-, 
Washington, D. C., 

Attorneys for Appellant. 
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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 9m. 


SCHEE MERRITT LOCKWOOD, Appellant, 

v. 

JANE COCHRAN LOCKWOOD, Appellee. 


Appeal from the District Court of the United States for the 

District of Columbia. 


JOINT APPENDIX. 


2 


L 

PLEADINGS, DOCKET ENTRIES AND OTHER 

PAPERS. 

1 Filed Feb 1 1937 

In the District Court of the United States 
For the District of Columbia 

Holding an Equity Court 

Equity No. 63555. 

Jane Cochran Lockwood, 3700 Massachusetts Avenue, 
N. W., Washington, D. C., Plaintiff , 

v. 

Schee Meritt Lockwood, 1351 Ingraham Street, N. W., 
Washington, D. C., Defendant. 

Bill of Complaint for Absolute Divorce Upon the Ground 

of Desertion. 

To the District Court of the United States for the District 
of Columbia: 

Plaintiff states as follows: 

1. That the plaintiff, Jane Cochran Lockwood, is a citizen 
of the United States, a resident of the District of Columbia, 
and has been such resident for more than two years last 
past, is of full age and brings this suit in her own right. 

2. That the defendant, Schee Meritt Lockwood, is like¬ 
wise a citizen of the United States, a resident of the Dis¬ 
trict of Columbia, is of full age and is sued in his own right. 

3. That plaintiff and defendant were lawfully married in 
the District of Columbia on the 18th day of October, 1920, 
by a duly ordained Minister of the Gospel authorized to 
perform marriage ceremonies. 

4. That as issue of said marriage two children were born 
to the plaintiff and defendant, whose names and ages are 
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as follows: Warren Cochran Lockwood, fourteen years of 
age, and Barbara Jane Lockwood, thirteen years of age, 
both of whom are in the custody of the plaintiff and have 
been since the date of the separation between the plaintiff 
and defendant as hereinafter set forth. 

2 5. Plaintiff avers that after her aforesaid marriage 

she and the defendant took up their residence and 
abode in the District of Columbia and that both of them 
have lived in said District since said date, but separated 
in August, 1926, as hereinafter set forth. 

6. Plaintiff, Jane Cochran Lockwood, further avers that 
the defendant, Schee Meritt Lockwood, lost interest in her 
and left their said home in, to wit, the month of August, 
1926, and abandoned and deserted her without just cause or 
excuse, and that said abandonment and desertion has con¬ 
tinued uninterruptedly since the said month of August, 1926, 
to the present time. 

Plaintiff further avers that she has always been a dutiful 
and faithful wife to the defendant. 

Plaintiff further avers that the defendant is engaged in 
the real estate business in Maryland and derives a large 
income from properties which he owns and operates. 

Plaintiff further avers that she is employed as it is neces¬ 
sary in order to furnish the required necessities for herself 
and minor children. 

Plaintiff further avers that the defendant has been pay¬ 
ing her the sum of $100.00 per month on account of support 
for herself and minor children. 

Wherefore, Premises Considered, plaintiff prays as fol¬ 
lows : 

1. That a United States writ of subpoena issue out of 
this Honorable Court directed to the defendant, Schee 
Meritt Lockwood, requiring him to appear on a day named 
and answer the exigencies of this bill of complaint. 

2. That plaintiff, Jane Cochran Lockwood, be granted a 
divorce a vinculo matrimonii from the defendant, Schee 
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Meritt Lockwood, with permanent alimony for the support 
of herself and two minor children. 

3. That plaintiff be granted pendente lite and perma¬ 
nently the custody of her two minor children. 

4. That the defendant, Schee Meritt Lockwood, pay to the 
plaintiff alimony pendente lite and the costs of this 
suit, including a reasonable counsel fee for plaintiff’s at¬ 
torney. 

3 5. And for such other and further relief as the 

nature of the case may require and to the Court may 
seem just and proper. 

Jane Cochran Lockwood. 

William A. Coombe 

William A. Coombe, 

Attorney for Plaintiff, 

• 213-216 Colorado Building, 

Washington, D. C. 

District of Columbia, ss: 

Jane Cochran Lockwood being first duly sworn according 
to law, on oath deposes and says that she had read the afore¬ 
going bill of complaint by her subscribed and knows the 
contents thereof, that the matters and facts therein stated 
she verily believes to be true. 

Jane Cochran Lockwood. 

Subscribed and sworn to before me this 1st day of 
February, A. D. 1937. 

Ada R. Chapman, 

Notary Public, D. C. 

(Seal) 
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4 Filed Mar 3 1937 

Answer. 

Now comes the defendant and for answer to the allega¬ 
tions of the Bill of Complaint says as follows:— 

1. This defendant admits the allegations contained in 
paragraph #1 of the Bill of Complaint. 

2. This defendant admits the allegations contained in 
the second paragraph of the Bill of Complaint. 

3. This defendant admits the allegations contained in the 
third paragraph of the Bill of Complaint. 

4. This defendant admits the allegations contained in the 
fourth paragraph of the Bill of Complaint. 

5. This defendant admits the allegations contained in the 
fifth paragraph of the Bill of Complaint except the allega¬ 
tion of separation which allegation this defendant neither 
admits or denies but as to which he demands strict proof. 

6. Answering the sixth paragraph of the Bill of Com¬ 
plaint, this defendant can neither admit or deny the allega¬ 
tions therein contained except the allegation as to this de¬ 
fendant paying the plaintiff for the support of herself and 
the two minor children the sum of one hundred dollars a 

month which this defendant admits and asks that 

5 the same arrangement continue during at least the 
minority of the children not as to the other allega¬ 
tions of the sixth paragraph of the Bill of Complaint this 
defendant demands strict proof. 

Having fully answered as he is advised, this defendants 
ask that appropriate action be taken by this Honorable 
Court in the premises. 


Schee Merritt Lockwood. 
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District of Columbia, ss.: 

I, Schee Merritt Lockwood, do solemnly swear that I have 
read the foregoing answer by me subscribed and that the 
same is true to the best of my knowledge and belief. 

Schee Merritt Lockwood. 

Subscribed and sworn to before me this 1st day of March 
A. D. 1937. 

Louis E. Thomas, 

Notary Public , D. C. 

My Commission Expires November 16, 1941. 

(Seal) 

Nelson Wilson 

Nelson Wilson, 

. 126—4th N. E. 

' Washington, D. C. 

• ###•••*•• 

6 Filed Apr 6 1937 

Final Decree of Absolute Divorce Upon the Ground of 

Desertion. 

This cause came on to be heard at this term; thereupon, 
upon consideration thereof, it is by the Court this 6th day 
of April, A. D. 1937, 

Adjudged, Ordered and Decreed as Follows : 

1 1. That the bond of matrimony heretofore existing be¬ 
tween the plaintiff, Jane Cochran Lockwood, and the de¬ 
fendant, Schee Merritt Lockwood, be, and the same is 
hereby dissolved, and the said plaintiff, Jane Cochran Lock- 
wood, is granted a divorce a vinculo matrimonii from the 
defendant, Schee Merritt Lockwood, upon the ground of 
desertion; that this decree shall not be effective to dissolve 
the marriage of the said plaintiff and defendant until the 
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expiration of the time allowed for taking an appeal, nor 
until the final disposition of any appeal so taken, and shall 
not take effect until the expiration of six months after its 
date. 

2. That Warren Cochran Lockwood and Barbara Jane 
Lockwood, minor children of the plaintiff and defendant, 
be, and they are hereby committed into the permanent, 
care, custody and control of the plaintiff, with permission 
to the defendant to see and have the companionship of said 
children at reasonable times. 

3. That the defendant, Schee Merritt Lockwood pay to 
the plaintiff, Jane Cochran Lockwood, the sum of One Hun¬ 
dred ($100) Dollars per month as permanent alimony for 
the maintenance and support of plaintiff and the said minor 

children. 

7 That the aforesaid payments of alimony for 
the support of the plaintiff and minor children shall 

be paid in equal instalments of Fifty Dollars on the 1st and 
15th days of each and every month; the first instalment to 
be paid on the 15th day of April, 1937, and like instalments 
on the 1st and 15th days of each and every month there- j 
after. 

4. That this decree shall be without prejudice to the 
plaintiff to collect from the defendant any arrears of main- j 
tenance now due her under decree for maintenance in the 
case entitled “Jane Cochran Lockwood vs. Schee Merritt 
Lockwood” in equity cause No. 49735. 

Joseph W. Cox, 

Justice. 

* * * • • • • • • • | 

8 Filed Jul 20 1945 

Motion to Reduce Alimony. j 

Comes now the defendant in the above entitled cause and 
respectfully moves this Honorable Court to reduce the ali¬ 
mony and maintenance heretofore ordered on April 6,1937, i 
and for reasons states as follows: 
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1. That the circumstances of the parties have changed. 

2. That the two minor children mentioned in said order 
are now over twenty-one years of age and self-supporting. 

3. That the defendant continued the payments of One 
Hundred Dollars ($100.00) per month up to February 1944. 

• Louis Lebowitz 

Louis Lebowitz, 

Attorney for Defendant. 

<*###••*••• 

9 Filed Jul 20 1945 

Affidavit in Support of Motion to Reduce Alimony. 

District of Columbia, ss : 

Schee Merritt Lockwood, being first duly sworn, on oath 
deposes and says that pursuant to an Order of this Honor¬ 
able Court dated April 6, 1937, he was required to pay the 
sum of One Hundred Dollars ($100.00) per month as ali¬ 
mony and maintenance; that pursuant to said Order, said 
defendant continued making these monthly payments up to 
and including the month of February 1944, at which time 
the youngest child reached the age of twenty-one years; 
that both children are now self-supporting. 

Your affiant respectfully requests that the said Order be 
set aside because of the changed circumstances. 

Schee Merritt Lockwood 

Schee Merritt Lockwood. 


Subscribed and sworn to before me this 24th day of May, 
1945. 

Sara F. Crane, 

Notary Public, D. C. 

(Seal) 

My Commission Expires Dec. 14, 1949. 
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Louis Lebowitz 

Louis Lebowitz, 

Attorney for Defendant, 
917—15th Street, N. W., 
Washington 5, D. C. 


10 Filed Jul 20 1945 

Amended Motion to Reduce Alimony. 

Comes now the defendant in the above entitled cause and 
respectfully moves this Honorable Court to reduce the ali¬ 
mony and maintenance heretofore ordered on April 6,1937, 
and for reasons states as follows: 

1. That the circumstances of the parties have changed. 

2. That the two minor children mentioned in said Order 
are now over twenty-one years of age and self-supporting. 
Their son became of age on March 1, 1943, and their 
daughter reached the age of twenty-one years on June 8, 
1944. 

3. That the defendant continued the payemnts of One 
Hundred Dollars ($100.00) per month up to February 1944. 

4. That in June of 1944, it was agreed by the parties 
hereto that if the defendant would advance sufficient money 
to establish their daughter on the west coast, that said sum 
could be applied to the alimony payments due the plaintiff; 
that pursuant to this agreement, the defendant gave the 
daughter of the parties the sum of Seven Hundred Dollars 
($700.00). 

Louis Lebowitz 

Louis Lebowitz, 

Attorney for Defendant, 

917—15th Street, N. W., 
Washington 5, D. C. 
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11 Filed Jul 20 1945 

Affidavit in Support of Amended Motion to Reduce 

Alimony. 

District of Columbia, ss : 

Schee Merritt Lockwood, being first duly sworn, on oath 
deposes and says that pursuant to an Order of this Honor¬ 
able Court, dated April 6,1937, he was required to pay the 
sum of One Hundred Dollars ($100.00) per month as ali¬ 
mony and maintenance for the support of the plaintiff and 
their two minor children; that their son, Warren M. Lock- 
wood, reached the age of twenty-one years on March 1, 
1943; that their daughter, Barbara Jean Lockwood, became 
twenty-one years of age on June 8, 1944; that prior to 
Barbara’s becoming of age, and at the suggestion of the 
plaintiff, the defendant herein gave Barbara the sum of 
Seven Hundred Dollars ($700.00) with which to properly 
establish herself in Seattle, Washington, and this money 
was paid with the understanding that the defendant could 
apply the same to the alimony payments which might be¬ 
come due under the Order in this cause. Your affiant states 
further that he continued making the aforesaid payments 
of One Hundred Dollars ($100.00 per month up to and in¬ 
cluding the month of February 1944, with the exception 
of the Seven Hundred Dollars ($700.00) paid out in June 
of 1944. Your affiant further states that his wife has been 
gainfully employed and is perfectly capable of supporting 
herself. 

Your affiant respectfully requests that the said Order 
heretofore entered be set aside because of the changed 
circumstances of the parties. 

12 Your affiant further states that on May 25, 1945, 
your affiant sent a copy of a Motion to Reduce Ali¬ 
mony, together with an Affidavit, to the Sheriff of Mont¬ 
gomery County, Maryland, for personal service on the de¬ 
fendant ; that the Sheriff has advised him, through his at- 
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torney, that a person answering the description of Mrs. 
Lockwood refused to accept the papers. 

Schee Merritt Lockwood 


Subscribed and sworn to before me this 16th day of June, 
1945. 


Sara F. Crane 
Notary Public, D. C . 


My Commission Expires Dec. 14,1949. 


• ###•***•• 


13 Filed Jul 27 1945 

Plaintiff’s Affidavit in Opposition to Amended Motion to 

Reduce Alimony. 

District of Columbia, $s: 

Jane Cochran Lockwood, being first duly sworn, deposes 
and says: 

She is the plaintiff in the above entitled cause, and she 
has read the affidavit of the defendant, Schee Merritt Lock- 
wood, filed in support of his amended motion to reduce ali¬ 
mony, and she makes this affidavit in opposition thereto. 

Plaintiff admits that the defendant was ordered to pay 
$100.00 per month as alimony and maintenance for the sup¬ 
port of the plaintiff and their minor children, and she refers 
to said decree for a more complete statement of its provi¬ 
sions. She admits that the children are now of full age. 

She has no knowledge or information sufficient to form 
a belief as to the truth of the defendant’s averment that he 
paid the sum of $700.00 to their daughter, Barbara Jean 
Lockwood, prior to said daughter’s coming of age. She 
denies that said money or any part thereof, if paid, was 
paid to said daughter at plaintiff’s suggestion or with an 
understanding with plaintiff that the defendant could apply 
the same to the alimony payments which might become due 
under the order in this cause. 
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Slie denies that the defendant continued making pay¬ 
ments of $100.00 per month up to and including the month 
of February, 1944, but avers that he discontinued making 
payments prior to that date and has not paid any- 
14 thing on account of the alimony due December 1st, 
1943, or any subsequent instalments, and she further 
avers that the defendant only paid up to December 1st, 
1943, after suits were filed in Maryland and District of Co¬ 
lumbia courts and attachments issued. 

She denies that she is gainfully employed or capable of 
supporting herself, and she avers that she has not worked 
since the month of March, 1944. She avers that she is now 
a semi-invalid and is under the care of her physician and 
she annexes hereto a statement of her physician as to her 
physical health and asks that the same be read as a part of 
this affidavit. Affiant is at present unable to follow any 
gainful employment because of her physical condition. She 
avers that there is a swelling in her legs which prevents her 
from standing on her feet for any length of time, and she is 
confined to her bed at least three days in every month. 

Affiant avers that she has no means of income other than 
that given her by her two children, and the defendant on 
one occasion informed her that “your son will have to feed 
you if you want to eat.” 

Affiant further avers that the defendant’s financial cir¬ 
cumstances have improved since the decree was entered in 
this case in 1937, and that he is an extensive property 
owner, some of which he has recently sold to the govern¬ 
ment, and the defendant gives every indication of affluence. 
Affiant is without personal knowledge of the extent of de¬ 
fendant’s income and property holdings, and she asks that 
this court require the defendant to discover the same to 
this court prior to action being taken upon his motion to 
reduce alimony, and she avers that the alimony should be 
increased rather than reduced. Affiant further avers that 
the defendant has twice remarried since his divorce from 
the plaintiff. 
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Affiant further avers that it appears from the Bethesda- 
Chevy Chase Tribune, of Friday, July 13th, 1945, and, upon 
information derived from that source, plaintiff avers 
15 that the defendant sold to the Maryland-National 
Park and Planning Commission real estate for the 
total sum of $49,000., and she further believes and avers 
that the defendant has sold real estate in the State of Vir¬ 
ginia to the Federal Government in an amount unknown to 
her. 

Affiant further avers that the defendant has failed and 
refused to pay the amount ordered by this Court, or any 
part thereof, since December 1st, 1943, and he is now in de¬ 
fault for approximately twenty months. 

Plaintiff further avers that the defendant is in contempt 
of this Court for his failure and refusal to abide by its or¬ 
der for payment of alimony, and his motion to reduce should 
not be heard or considered until he has complied with said 
order or satisfied the Court that he is unable to do so. 

Further answering, plaintiff avers that she did not re¬ 
fuse to accept the papers alleged to have been attempted to 
be served upon her, but she says that the motion to reduce 
alimony was served on her by a Montgomery County officer, 
and upon receipt of the same plaintiff’s attorney thereupon 
prepared an answer to said motion, and when plaintiff’s 
attorney went to the Clerk’s Office to file the answer he 
found that the original motion had never been filed in the 
Clerk’s Office of this Court. 

Jane Cochran Lockwood 

Subscribed and sworn to before me this 26th day of July, 
1945. 

Henry M. Fowler, 

Notary Public, District of 
Columbia. 

My commission expires August 1,1946 

#*•••••••• 
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16 Filed Jul 27 1945 

Motion for Adjudication of Arrears of Alimony. 

Comes now the plaintiff, Jane Cochran Lockwood, by her 
attorney, and moves the Court to enter an order herein ad¬ 
judicating the total amount of alimony in arrears due by the 
defendant, Schee Merritt Lockwood, to the plaintiff under 
the decree entered in this cause on April 6,1937, and to en¬ 
ter judgment for the amount found to be due; and for 
grounds of this motion plaintiff respectfully refers to the 
plaintiff’s affidavit hereto annexed and hereby made a part 
hereof. 

Milford F. Schwartz 

«*•••••••« 

17 Filed Jul 27 1945 

Plaintiff’s Affidavit in Support of Motion to Adjudicate 

Arrears of Alimony. 

Montgomery County, 

State of Maryland, ss: 

Jane Cochran Lockwood, being first duly sworn, deposes 
and says: 

She is the plaintiff in this cause and makes this affidavit 
in support of her annexed motion for an adjudication of 
the arrears of alimony due her by the defendant, and for a 
judgment for such sum as may be found to be due. 

Affiant avers that on the 6th day of April, 1937, there was 
entered in this cause a decree granting her an absolute di¬ 
vorce from the defendant, Schee Merritt Lockwood, award¬ 
ing her the custody of two minor children, and ordering the 
defendant to pay $100.00 per month “as permanent alimony 
for maintenance and support of plaintiff and the said minor 
children,” said alimony to be payable in instalments of 
$50.00 each on the 1st and 15th days of each and every 
month thereafter, and to which decree reference is hereby 
made. Affiant believes and avers that said decree is still in 
full force and effect and has not been modified or rescinded 
by any order of this Court. 
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Affiant further states that the younger of said children 
became twenty-one years of age on June 8th, 1944. 

Affiant further avers that since, to wit, the first day of 
December, 1943, the defendant has failed and refused to 
pay any part of said alimony and there is now due and 
owing to her alimony at the rate of $100.00 per month from 
said date to the present time, a period of nineteen and one- 
half (lO 1 /^) months, or a total of Nineteen Hundred and 
Fifty Dollars ($1950.00). 

Affiant further avers that the defendant is financially able 
to pay the above amount and that his disregard of 
18 the order of this Court is wilful and contemptuous. 


Jane Cochran Lockwood 

Subscribed and sworn to before me this 10th dav of Julv, 
1945. 

W. H. Packett, 

Notary Public. 


19 Filed Oct 19 1945 

Affidavit of Milford F. Schwartz. 

District of Columbia, ss : 

Milford F. Schwartz, being first duly sworn according to 
law on oath depose and say: that I am counsel for the plain¬ 
tiff in the above-entitled cause and also appeared as coun¬ 
sel for the plaintiff in the matter of Jane Lockwood vs. 
Merritt Lockwood, filed in the Municipal Court for the Dis¬ 
trict of Columbia being Number A20122; that a voluntary 
non-suit has been entered in said Municipal Court cause; 
that the same is not now pending nor is any other matter 
involving the parties in this cause pending in said Munici¬ 
pal Court for the District of Columbia. 


Milford F. Schwartz 
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Subscribed and sworn to before me this 19th day of Oc¬ 
tober, 1945. 


Charles E. Stewart, Clerk 
By H. B. Dertzbaugh, Deputy Clerk 


• • 



Filed Oct 26 1945 

Affidavit. 


Schee Merritt Lockwood, being first duly sworn, on oath 
deposes and says that he sold certain real estate in Prince 
George’s County, Maryland, in February of 1944 to the 
Maryland-National Park and Planning Commission for an 
agreed price of Twenty-four Thousand Dollars ($24,000.00), 
but to settle the said sale at the District Title Company, it 
was necessary for your affiant to borrow approximately 
Three Thousand Dollars ($3,000.00) to clear title because of 
liens, judgments, taxes and interest due on the property. 
Yo^ir affiant further states that he has never sold a piece of 
property in the State of Virginia. 

Your affiant swears that the son mentioned in the original 
Order of April 6, 1937, has continuously resided in the 
home of your affiant and that the said child was continually 
supported by your affiant during the time he was in the 
public schools and at the University of Maryland, and said 
support continued until he was inducted in the United 
States Army, of which he is still a member. 

Your affiant further states that his daughter, Barbara, 
lias been gainfully employed with the Reconstruction Fi¬ 
nance Corporation from April 3, 1942, at a starting salary 
of $1680.00 per year. 

Schee Merritt Lockwood 

Subscribed and sworn to before me this 26 day of Oc¬ 
tober, 1945. 

Charles E. Stewart, Clerk 
By H. B. Dertzbaugh, Deputy Clerk 
Notary Public, D. C. 

• #••••#< • • 
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29 Filed May 1 1946 

Memorandum. 

The Final Decree of Divorce entered April 6, 1937 made 
the following provision: 

“That the defendant, Schee Meritt Lockwood pay to the 
plaintiff, Jane Cochran Lockwood, the sum of One Hun¬ 
dred ($100) Dollars per month as permanent alimony for 
the maintenance and support of plaintiff and the said minor 
children.” 

Defendant alleges that he made the $100 monthly pay¬ 
ments until February 1944 when his younger child became 
of age; and, that he gave his younger child $700 in June 
1944 with the understanding that this was to be credited to 
him on the alimony; and, that for a time at least his older 
child lived with him rather than his mother to whose cus¬ 
tody he had been awarded. Plaintiff claims alimony pay¬ 
ments were made only to and including December 1, 1943, 
and denies any arrangement as alleged with reference to 
the $700. 

Defendant argues that the Court of Appeals has held that 
his obligation to support ceases when the child reaches the 
age of 21, citing Davis v. Davis, 68 App. D. C. 240. This is 
not true. The Court in that case merely observed by way of 
dictum that “The marriage of a daughter may constitute 
a good and sufficient reason for modification of a previous 
order for support and maintenance.” (Italics supplied) 

A Husband, of his own volition and without court sanc¬ 
tion, cannot be permitted to discontinue payments of ali¬ 
mony ordered to be paid to his wife for her support and that 
of minor children, because the children came of age. In¬ 
deed, the contrary has been stated by our Court of last re¬ 
sort. (Miller v. Miller, 74 App. D. C. 216, reversed on other 
grounds). 

30 As alimony becomes due under a decree it be¬ 
comes an accrued indebtedness due the wife and is 

not thereafter subject to modification or revision as to such 
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past due payments. In Phillips v. Kepler, 47 App. D. C. 
3S4, it was said: 

.“The decree may no doubt be altered by the Court as to 
future payments, but there is no suggestion in it that, as to 
the instalments which have matured, it is not final. In the 
Sistare case, (218 U. S. 1) it was held that a decree like the 
one before us operated to cause an indebtedness to arise in 
her (the wife’s) favor as each instalment of alimony fell 
due, and that a power to modify, if exerted, would only op¬ 
erate prospectively.” (Italics supplied) 

And in Biscayne Trust Co. v. American Security, 57 App. 
D. C. 251, it was held that “the court is without authority to 
remit overdue alimony. * * 

With respect to the alleged gift of $700 to the daughter, 
the following from the Biscayne case, supra, p. 253, is perti¬ 
nent and dispositive. 

“Appellant also contends that the defendant made large 
gifts to the plaintiff and her children, whereby they were 
all established in affluent circumstances, and that conse¬ 
quently the claim set out in the bill of revivor is lacking in 
equities. This contention is answered by the fact that the 
alimony was fixed by the Court’s decree, and that its terms 
remained in full force and effect up to the plaintiff’s death.” 

In view of the foregoing, judgment for the arrears will be 
Mitered. Counsel will prepare proper order. 

Matthew F. McGuire 
Associate Justice 

May 1,1946 

*#•••••••* 

38 Filed May 6 1946 

Judgment for Arrears of Alimony. 

Upon consideration of the motion of the plaintiff filed 
herein on the 27th day of July, 1945, for an adjudication of 
the arrears of alimony and judgment thereon, and said mo¬ 
tion having duly come on for hearing in open Court, and 
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having been heard by the Court, it is, by the Court, this 8th 
day of May, 1946, 

ADJUDGED, ORDERED AND DECREED: 

1. That the said motion be and the same is hereby 
granted. 

2. That the Court finds that the defendant, Schee Merritt 
Lockwood, is indebted to the plaintiff, Jane Cochran Lock- 
wood, and there is due and payable the sum of Sixteen hun¬ 
dred fifty Dollars ($1,650.00) for arrears of alimony for the 
period March 1,1944 to July 1,1945, under the decree here¬ 
tofore entered in this cause, and the plaintiff is hereby 
granted judgment against the defendant for the sum of 
Sixteen hundred fifty Dollars ($1,650.00), and the plaintiff 
shall have execution therefor as at law. 

Matthew F. McGuire 
Justice. 

40 Jane Cochran Lockwood vs. Schee Merritt Lockwood 

Equity No. 63555 

Memorandum. 

August 7 1946 

Undertaking on appeal for costs—$250.00—Aetna Cas¬ 
ualty Company, surety. 

• *••*•*••• 

43 Filed Sep 6 1946 

Order Extending Time for Filing Record on Appeal and 

Docketing the Action. 

Upon consideration of the motion on behalf of the defen¬ 
dant herein, it is by the Court this 6th day of September, 
1946, 

ORDERED 

that the time for filing the record on appeal in the above 
entitled cause and docketing the action in the United States 
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Court of Appeals for the District of Columbia be and the 
same hereby is extended to and including the 15 day of 
October, 1946. 

H. A. SCHWEINHAUT 
No objection. Justice 

Milford H. Swartz 
Attorney for Plaintiff. 

*#•••••••• 

n. 

EXCERPTS FROM PROCEEDINGS. 

22 Filed Oct 1 1946 

Washington, D. C., 

Friday, October 19, 1945. 

Proceedings Had on Motion to Adjudge Defendant in Con¬ 
tempt and for Adjudication of Arrears of Alimony. 

The above-entitled cause of action came on for hearing in 
The Motions Division of the District Court of the United 
States for The District of Columbia, in the Courthouse, at 
Washington, D. C., in the regular course of the business of 
the Court for that day designated, 

Before: 

Honorable Matthew F. McGuire, Associate Justice of 
The District Court of the United States for the District of 
Columbia, there being 

Present: 

• Milford F. Schwartz, Esquire, Attorney for Plaintiff; 
and 

23 Louis Lebowitz, Esquire, Attorney for Defendant. 
The following occurred: 

Mr. Schwartz: This is a motion to adjudicate arrears of 
alimony in an Equity suit in which the Order was signed 
on April 6,1937. 

The record will show, if the Court please, that the last 
payment the defendant was, or the last payment the defen¬ 
dant made was on December 1, 1943. 
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At the time of the filing of the motion to adjudicate, there 
was an arrearage of nineteen and a half months and, be¬ 
cause of certain delays, the motion not having been set until 
last week, and having been continued until today, there is 
now an arrearage of some twenty and a half months. 

The defendant was ordered at that time to pay for the 
support of his wife and minor children the sum of one 
hundred dollars a month. 

There has been also filed in this case by Mr. Lebowitz a 
motion to reduce alimony. 

But we are before your Honor this morning only on the 
motion to adjudicate the arrears. 

The Court: Well, now: there were two children at that 
lime, one fourteen years of age in 1937—he is emancipated; 
he is twenty-two and probably is in the armed forces. 

Mr. Schwartz: He is. 

The Court: And this girl, Barbara, in 1937, who 
24 was thirteen and in 1943 properly was nineteen years 
of age, and Warren, twenty years of age—were they 
working at that time? 

Mr. Schwartz: At the time of the signing of the Order? 

The Court: No; in December of ’43? 

Mr. Schwartz: Yes they were, if the Court please. 

The Court: For how long a period of time previous to 
that were they employed? 

Mr. Schwartz: That I am unable to say, your Honor. 

I do say this: I believe the law is well settled that coun¬ 
sel’s motion to reduce the alimony can be properly heard, 
but that is when it is set of course; but with regard the 
motion to adjudicate the arrears, I believe your Honor will 
find the law is likewise well settled that the Court has no 
power to remit any past payments of alimony that are due. 

This Court has also held that an award of payment of 
alimony to a wife and children is an award of the payment 
to the wife; that was decided in the Miller case (Miller v. 
Miller, 74 Appeals D. C. 216). 

The Court: What about the maxim of Equity with rela¬ 
tion to doing justice? 
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Mr. Schwartz: That has its proper place in the motion 
to reduce the alimony. 

The Court: I know. But this is a proceeding based, pre¬ 
sumably, on the Equity side of the Court, having in 

25 mind that the distinction between law and equity 
procedure has been abolished; but the fundamental 

difference between the two branches of the Court is the 
same, and, equity being a court of conscience how could I 
be compelled, by virtue of what the Court of Appeals has 
sa ; id, to do violence to what I think the conscience of the 
chancellor ought to be in a situation? 

Mr. Schwartz: I do not believe that your Honor, in de¬ 
ference to your Honor, has the power under the decisions in 
our Court of Appeals, in spite of the equitable maxim that 
you have mentioned, to go in back of a decree which the 
Court of Appeals has a number of times held is a final de¬ 
cree and is a decree that operates prospectively only, and 
in which our Court of Appeals likewise said that the lower 
Court, while it may properly entertain a motion to change 
the decree in regard to future payments, that as to pay¬ 
ments that are past due it has no power to change the pre¬ 
vious order of the Court. 

The Court: There is no power by way of remittitur 
damnum? 

Mr. Schwartz: I do not think that there is. 

The Court: So you want a judgment for nineteen and a 
half months lapse from the last payment to December 1, 
1943? 

Mr. Schwartz: From December 1, 1943. 

The Court: From December 1,1943, despite the fact that 
these children are now emancipated, one of them being in 
the Army? 

26 Mr. Schwartz: “In spite of the fact”, no! Be¬ 
cause the fact is— 

The Court (interposing) The original decree was for 
the support of the minor children and the wife. 

Am I correct? 
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Mr. Schwartz: That is right. 

The Court: On December 1, 1943, the boy was either 
twenty or twenty-one years of age. 

Mr. Schwartz: That is right. 

The Court: And the girl was nineteen years of age. 

Mr. Schwartz: That is correct. 

The Court: And, from what you say, to you it appears 
at least one was employed. 

Mr. Schwartz: Well, they probably were both employed. 
I am not in a position to say positively. 

The Court: And at the same time you say that with that 
situation confronting me, with that factual point of view, I 
have no alternative in the matter but must compel this de¬ 
fendant to pay the arrearage that has accumulated by vir¬ 
tue of a lapse of time during which he has not paid, from 
December 1,1943, to now? 

Mr. Schwartz: That is correct. 

The Court: That is bad law, but I have to follow the law 
if it is. 

27 I will hear you. 

Mr. Lebowitz: I am familiar with the Caffrey de¬ 
cision (Caffrey v. Caffrey, 55 Appeals D. C. 285, 4 Fed. 2nd 
953), and with the Biscayne Trust Company decision (Bis- 
cavne Trust Co., v. American Security & Trust Co., 57 Ap¬ 
peals D. C., 251, 20 Fed. 2nd, 267) of the Court, particularly 
in the last case against American Security & Trust Com¬ 
pany. It was found in a suit against the executor of the 
husband’s estate that the amount of arrears which were 
then due had to be paid. I will agree with that. But in the 
Davis case (Davis v. Davis, 68 Appeals, D. C., 240), and in 
the Eliasson case (Eliasson v. Eliasson, 68 Appeals D. C. 
391, 98 Fed. 2nd 263), we had a similar situation: where 
they came to punish for contempt, the husband said his 
earnings had been reduced and the two children had be¬ 
come of age, and it was unfair to ask this man to pay the 
sum the Court ordered at that time. 

In this case we have the Order that says “the main¬ 
tenance and support of the wife and minor children”. Im- 



24 


mediately after the Order was passed in 1937, the son and 
mother could not get along, so, in 1937, he came to live with 
the father and the father sent him to high school and to the 
University of Maryland, and he went to the Army— 

Mr. Schwartz (interposing) Is this in the record? 

Mr. Lebowitz: No. That is one of the reasons— 
28 The Court (interposing) I do not want to get into 
the facts. 

Counsel have admitted that at least one of the minors at 
that time was self-supporting. 

The only question involved is a question of law: whether 
or not the Court of Appeals says what counsel says it says, 
and whether or not, under the circumstances, that should be 
done. If they say what he says they say, I bow—reluctantly, 
I bow. 

Mr. Lebowitz: That is not the law. I am willing to sub¬ 
mit it. 

The Court: You give me a memorandum brief, or, rather, 
a brief memorandum. 

Mr. Schwartz: I will have opportunity to reply? 

The Court: In one week. 

(The Court then proceeded to the consideration of other 
calendared business). 

'»#•••••«•• 

32 Filed Oct. 1, 1946 

Washington, D. C. 

May 8, 1946. 

The above-entitled matter came on for hearing, as a pre¬ 
liminary matter, on the motion for judgment in arrears, be¬ 
fore Hon. Matthew F. McGuire, Associate Justice, at 10 
o ’clock a. m. 

Appearances: 

. On behalf of the plaintiff: 

Milford F. Schwartz, Esq. 

On behalf of the defendant: 

Louis Lebowitz, Esq. 


i 



25 


33 PROCEEDINGS. 

Mr. Lebowitz: At this time does Your Honor want to 
settle this Lockwood v. Lockwood order? 

The Court: There is nothing to settle so far as I am con¬ 
cerned. There was a motion made for judgment in arrears. 
The motion was granted and I wrote a memorandum 
opinion. I am convinced I am right in the matter unless 
the Court of Appeals is wrong in previous cases, so the only 
thing left is to fix the amount of the arrearages. The 
amount of the arrearages, I don’t knotw. 

Mr. Schwartz: I am willing to accept Mr. Lebowitz’s 
figures of $1,650. 

Mr. Lebowitz: Mr. Lebowitz has never said $1,650 is the 
arrearage. I have told you that, Mr. Schwartz. 

The Court: How much do you say? 

Mr. Lebowitz: $1,000. There are $700 we claim we paid. 

The Court: $700 was paid. It has absolutely nothing to 
do with the arreage due the wife. 

Mr. Lebowitz: Are you also giving me credit for the 
four or five years that the youngst child was with the father 
and going to the university? 

The Court: I have ruled on that. 

Mr. Lebowitz: I want an opportunity for my client to 
come before the Court. 

34 The Court: If you are coming before the Court on 
the matters you have just enunciated I will rule as a 

matter of law you are not entitled to credit. What is he 
coming before the Court on—money already paid for which 
he has not been given credit? 

Mr. Lebowitz: That is right. 

The Court: Exclusive of the $700? 

Mr. Lebowitz: That is correct. 

The Court: Exclusive of money he spent for the benefit 
of one of the children? 

Mr. Lebowitz: That is correct. You may not exclude all 
that, Your Honor. 
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The Court: There used to be—I don’t know how much 
credence is placed in it in these days—but when I went to 
law school one of the principles of equity which I was taught 
followed the law that he who seeks equity must come in 
with clean hands. Since 1937 he has paid little or nothing. 
He is going to rule the roost the way he wants to rule it. 

Mr. Lebowitz: Of course we could answer Your Honor’s 
maxim by stating that for two years after the payment of 
that $700 he was under the impression that she wanted 
nothing. She was employed. He had taken good care of 
his children; had sent one of them through the university; 
the other was gainfully employed through the father’s ef¬ 
forts, and when the wife asked for nothing for two 
35 years and then comes into court and files a motion 
asking for something like $1,950, I doubt if that is 
equity. 

Mr. Schwartz: Wait a minute. I have taken from the 
pleadings in this case that counsel said he paid through 
February of 1944. I have figured it out from March, 1944, 
to July, 1945, is $1,650. That is the figure included in the 
order. 

The Court: Mr. Schwartz, you have made a motion to 
adjudicate arrears. The motion is granted. I don’t know 
what the arrears are. If counsel is willing to sit down with 
you and show you what has been paid, exclusive of the edu¬ 
cation, that is one thing. If he isn’t, I will set it for hear¬ 
ing. 

Mr. Schwartz: If the Court please, I know of no other 
way that this can be decided, and might I say this to Your 
Honor: I dislike very much to take any more of Your 
Honor’s time—figures, as you say, don’t lie. 

The Court: No, but liars figure. 

Mr. Schwartz: If the Court please, I have taken coun¬ 
sel’s pleadings, omitted the $700 which Your Honor has 
ruled on; omitted the alleged other gifts to the children, and 
whichever way you figure it it is $1,650. 

The Court: Not according to the way Mr. Lebowitz 
figures it. 
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Mr. Schwartz: If the Court please, Mr. Lebowitz’s 

36 figures might or might not be correct, but I only ask 
that Your Honor examine the file which is here and 

you can’t arrive at any other figure. He said he paid 
through February, 1944. 

The Court: Is that correct, Mr. Lebowitz? 

Mr. Lebowitz: I think one of the affidavits states that. 
The Court: And you have paid nothing since? 

Mr. Lebowitz: He paid $700 since, for which he is en¬ 
titled to credit. 

The Court: You are still talking about the $700 he gave 
the daughter. 

Mr. Lebowitz: With the consent of his wife. 

The Court: It doesn’t make a bit of difference, as a 
matter of law. 

Mr. Lebowitz: If the wife says to him, “Give her $700 
of my alimony”— 

The Court: Mr. Lebowitz, I can appreciate it and I un¬ 
derstand it; it doesn’t make a bit of difference, as a matter 
of law. 

Mr. Lebowitz: May I make one suggestion with regard 
to the order, Your Honor? If you will notice in the third 
line, “Said motion having duly come on for hearing in open 
court,” I would like to have inserted there “upon argument 
by counsel and having been heard by the Court.” I want 
the record and the order to clearly show that my 

37 client has never had an opportunity to come in and 
prove what has been paid on this order. 

The Court: He is represented by counsel. 

Mr. Lebowitz: Oh, yes. That is why I say, “Upon argu¬ 
ment by counsel for the respective parties.” 

The Court: I will let it stand this way. 

Mr. Lebowitz: Thank you, Your Honor. 

Mr. Schwartz: Thank you. 

(Thereupon, the hearing was concluded.) 
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IN THE 

United States Court of Appeals 

District of Columbia. 


No. 9400 


Schee Merritt Lockwood, Appellant , 

v. 

Jane. Cochran Lockwood, Appellee. 


BEIEF FOE APPELLEE. 


COUNTEE STATEMENT OF THE CASE. 

On July 27th, 1945, Jane Cochran Lockwood, plaintiff 
below and appellee here, filed her motion to adjudicate 
arrears of alimony which she alleged to be due her by ap¬ 
pellant (defendant) under a decree of absolute divorce 
entered in her favor in District Court on April 6th, 1937. 
Her motion was supported by affidavit (App. 14). The 
defendant did not file an affidavit in reply. The motion 
was heard by Mr. Justice McGuire on October 19th, 1945, 
both parties appearing by counsel (App. 20). Briefs were 
thereafter filed by counsel, and on May' 1st, 1946, the jus- 
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tice filed a memorandum opinion (App. 17). The judg¬ 
ment complained of by appellant, for arrears in the sum 
of $1,650, was entered May 8th, 1946 (App. IS), and this 
appeal followed. 

SUMMARY OF ARGUMENT. 

, 1. The defendant was not deprived of “due process of 

law.” 

' 2. The refusal of the lower court to reduce the alimonv 

V 

retrospectively is in accord with the law of this jurisdic¬ 
tion. 

3. As to service of process. 

ARGUMENT. 

Reference to the Joint Appendix will disclose that the 
defendant never did file an affidavit in reply to the motion 
to adjudicate the arrears, unless the affidavit filed Octo¬ 
ber 26th, 1945, may be so construed, and it does not pur¬ 
port to answer the wife’s motion and affidavit (App. 16). 
Apparently appellant relies in this court, as seemingly he 
did below, on the affidavits in support of his motion and 
amended motion to reduce alimony, both of which were 
filed July 20th, 1945 (App. 7, et seq.), or a week before 
the plaintiff filed her motion to adjudicate. The defend¬ 
ant’s motion to reduce alimony had not been heard at the 
time of the entry of the judgment herein appealed from. 

1. Appellant complains that, as to an item of $700 al¬ 
leged to have been given his daughter, and which is set 
forth in his affidavit filed prior to plaintiff’s motion, he was 
deprived of a right to be heard in a proceeding with wit¬ 
nesses present in court, or by deposition, rather than on 
affidavits. 

We believe it is the accepted practice in District Court 
to hear these matters upon affidavit unless a formal hear¬ 
ing is requested. The plaintiff’s affidavit in support of her 
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motion to adjudicate arrears sets forth the amount she 
claimed to he due her at that time. As no answer was 
filed to her motion and affidavit, it may be doubted that the 
$700 item was before the court. It was in the nature of 
a set-off, or credit, and should have been pleaded. How¬ 
ever, it did appear in defendant’s affidavit filed July 20th, 
1945 (App. 10), and was denied by plaintiff’s affidavit, filed 
July 27th, 1945 (App. 11), and was considered by the court 
(App. 25). 

We cannot share the appellant’s view that he was de¬ 
prived of due process or an opportunity to be heard. 
Firstly, as stated, he did not file an affidavit denying the 
plaintiff’s claim or pleading his set-off; secondly, he did 
not move for an oral hearing, or ask to testify orally or to 
produce witnesses, or move to take depositions, at any time 
during the interval between the filing of plaintiff’s motion 
in July and the date of the hearing in October. Neither 
was a request for any of the above made at the hearing, 
which was had on the affidavits in the record without objec¬ 
tion from defendant’s counsel (App. 20). After the hear¬ 
ing, if we may adopt the expression used in appellant’s 
brief (page 3), the trial justice “reversed his view-point,” 
as to the law, and in the memorandum filed May 1st, 1946, 
found in plaintiff’s favor (App. 17). On May 8th, 1946, 
when the justice had before him for signature the judgment 
appealed from, defendant’s counsel stated that he wanted 
an opportunity for his client to “come before the court” 
(App. 25). He did not explain his failure to make his re¬ 
quest at an earlier date, nor did he make a tender of proof 
or advise the court what he expected to prove by his client. 
Appellant also contends (Brief, page 2) that he was de¬ 
prived of the right to take the daughter’s deposition. At 
no time in the proceedings below did he suggest this, and 
as a matter of fact he could have taken the daughter’s depo¬ 
sition under the Federal Rules of Civil Procedure merely 
by notice to opposing counsel of the time, place and in¬ 
tended witness. 




4 


If the appellant was deprived of the benefit of any evi¬ 
dence he may have had available, the situation was created 
by his own lack of diligence and his erroneous assumption 
that the trial justice was going to decide the matter in his 
favor. Certainly the record does not show that the lower 
court deprived him of any rights or that the court abused 
its judicial discretion in entering judgment. 

The alleged gift of $700 to the daughter coincided with 
her twenty-first birthday and justifies an assumption that 
it was in honor of that occasion. The plaintiff’s affidavit 
denies knowledge of it and denies that any arrangement 
was made with her whereby money given to the daughter 
was in satisfaction of alimony (App. 11). 

In Biscayne Trust Co. v. American Security & Trust Co., 
57 App. D. C. 251, 253, 20 F. 2d 267, this Court said: 

“Appellant also contends that the defendant made 
large gifts to the plaintiff and their children, whereby 
they were all established in affluent circumstances, and 
that consequently the claim set out in the bill of revivor 
is lacking in equities. This contention is answered by 
the fact that the alimony was fixed by the court’s de¬ 
cree, and that its terms remained in full force up to 
the plaintiff’s death. The bill of revivor claims pay¬ 
ment of installments thus determined and long past 
due. It is now too late for the court to set aside or 
reduce these sums.” 

2. Appellant’s second argument is addressed to the lower 
court’s refusal to reduce the alimony retrospectively as of 
the dates the children attained their respective majorities. 

In Miller v. Miller, 74 App. D. C. 216, 218, 122 F. 2d 209, 
this Court held that a single allowance of alimony for the 
support of a wife and children is treated as alimony payable 
to the wife and not as contingent on the minority of the 
children. The court did not say, and we do not contend, 
that the fact that children become of age is not a ground 
for revision of a decree. We do assert that the revision is 
not automatic and retrospective, but is a matter for the 
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court’s discretion upon a showing of the change of status 
of the children and the then financial circumstances of the 
parents. 

The law is well established in this jurisdiction that re¬ 
vision of a decree for alimony operates prospectively only, 
and not retrospectively, and the court is without power to 
remit overdue alimony. 

See Barber v. Barber, 21 How. 582, 16 L. Ed. 226; 

Sistare v. Sistare, 218 U. S. 1,13, 54 L. Ed. 905; 

Phillips v. Kepler, 47 App. D. C. 384; 

Caffrey v. Caffrey, 55 App. D. C. 285, 4 F. 2d 952; 

Biscayne Trust Co. v. American Sec. & Tr. Co., supra. 

The record shows that the appellant has not paid any 
alimony since February, 1944 (App. 27). When the chil¬ 
dren became of age he did not go into court, as he could 
have done, and ask that the amount of alimony be revised 
in view of the changed family status; neither did he pro 
rate; he simply quit paying. As to prior payments, the 
plaintiff avers, and the record does not controvert it, “the 
defendant only paid up to December 1st, 1943, after suits 
were filed in Maryland and District of Columbia courts and 
attachments issued” (App. 12). Appellant now argues to 
this court that it is inequitable to enforce the court’s order 
according to its terms. He now asks equity but assuredly 
he has not done equity. 

Appellant further contends that the court should ascer¬ 
tain the amount of alimony due and then deduct therefrom 
the amounts the wife should or would have to pay for the 
support of the child or children (Brief, page 10). The 
proposition is novel, disregarding principles of law and 
ignoring difficulties of accounting. Much is made of the 
fact that the father paid the son’s way through college. 
When the District Court, in 1937, entered the decree of 
divorce and granted the wife $100 per month for the sup¬ 
port of herself and two children, we may well doubt that 
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the learned justice contemplated that the wife should finance 
a college education for the son out of that allowance. Had 
timely application been made for revision of the alimony 
w)ien the children became of age, it may have been revised, 
but the defendant’s failure to then apply for revision may 
be due to the fact that his circumstances, as the wife al¬ 
leged, “have improved since the decree was entered” (App. 
12 ). 

The difficulty of a revision operating retrospectively is 
suggested by the court in Kahler v. Searl, 19 N. Y. S. 246, 
247, where the New York court said: 

“It cannot now be determined whether or not the 
alimony provision would have been reduced as of the 
time of the wife’s remarriage in 1928 had application 
been seasonably made in the light of the fact that the 
obligation to support the daughter continued. The 
husband’s financial circumstances may have warranted 
the continuation of the payment * * 

To support his theory of revision, appellant cites five 
cases, three of which are New York cases. In that juris¬ 
diction, control of an award of alimony is authorized by 
their Civil Practice Act, under which the courts may revise 
nunc pro tunc alimony either past due or to become due. 
That is not the law in this District. Also cited by appel¬ 
lant are Rife v. Rife, 272 Ill. App. 404, in which an order 
requiring a father to continue to support a child after ma¬ 
jority, was reversed, and State ex rel. Mains v. Superior 
Court, 159 Wash. 277, 292 P. 1011, in which the entire al¬ 
lowance of maintenance was for the benefit of the children. 
Neither case is applicable here. 

3. Appellant’s brief also argues that there was a lack 
of due process. As to the lower court’s refusal to permit 
defendant to come before the court at the eleventh hour, 
we have already commented. Appllant cites and quotes 
the Griffin case, ante , as to lack of process, and out of an 
abundance of caution, we think it advisable to discuss the 
service of the motion to adjudicate arrears. 



This motion, with its supporting affidavit, was served on 
Louis Lebowitz, Esquire, as attorney for the defendant, 
one week after Mr. Lebowitz had filed the defendant’s mo¬ 
tion to reduce alimony. Thereafter, Mr. Lebowitz appeared 
as defendant’s attorney, and still does, and no question of 
process was raised at the hearing below, in which Mr. Lebo¬ 
witz participated. The certificate of service, appearing at 
the bottom of the motion to adjudicate, is not included in 
the appendix, but if deemed material appellee requests that 
the original papers be brought into this court for inspection 
as to compliance with the rules. 

The lower court retained jurisdiction of this action by 
virtue of Sections 16-411 and 16-413 of the District of 
Columbia Code, 1940. Service on defendant’s attorney was 
made under Rule 5, of the Federal Rules of Civil Procedure. 
This service was proper. 

See Watkins v. Rives, 75 U. S. App. D. C. 109, 125 F. 2d 
33; 

Ebert v. Ebert (District Court, Mr. Justice Morris), 
72 W. L. R. 553; 

Tilghman v. Tilginman (District Court, Mr. Justice 
Pine), 72 W. L. R. 1153. 

In State ex rel. Mains v. Superior Court, supra, question 
was raised whether the lower court had jurisdiction over 
the person of the relator, the contention being that a pro¬ 
ceeding to enforce the money allowance, and a proceeding 
to modify the order on which the allowance was based, 
were separate and distinct proceedings, in no way related, 
and that a service upon the attorneys representing plaintiff 
in the one proceeding was not a service upon her in the 
other. The court ruled otherwise, saying that service upon 
counsel in unrelated matters would hardly be service upon 
the client, 

“But we cannot conclude that these matters were 
thus unrelated. They were both founded on a com- 
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mon judgment * * * clearly, service upon the attorney 
in either proceeding would be a valid service on the 
client of that attorney * * V’ 

In Griffin v. Griffin, Supreme Court of the United States, 
Cooperative Advance Sheets, Vol. 90, No. 9, page 534, the 
Supreme Court reversed a judgment entered “without ac¬ 
tual notice to or appearance by petitioner, and without any 
form of service of process calculated to give him notice 
of the proceedings.’’ We fail to see that it affects our 
case. 

Referring generally to appellant’s brief, many of its 
statements of fact go beyond the record, typical of which 
is the assertion that the “fact is that the minor children 
have been supported and educated more by the father than 
by the mother. The plaintiff has never lived up to the letter 
of the order in this respect” (Brief, page 9). We find no 
justification for this statement, and in the same category 
is the assertion that the appellant did not take the matter 
of revision into court prematurely because he did not want 
to stir up family strife (Brief, page 9). 

In conclusion, we believe that the record shows that the 
defendant had his day in court and was not deprived of 
any legal rights by the trial justice. It is respectfully sub¬ 
mitted that the appellant has shown no error in the proceed¬ 
ings in District Court, and its judgment should be affirmed. 

Respectfully submitted, 

• Milford F. Schwartz, 

900 Investment Building, 
Washington, D. C., 

Attorney for Appellee. 
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IN THE 


United States Court of Appeals 

Foe the District of Columbia 


No. 9400 


Schee Merritt Lockwood, Appellant, 

v. 

Jake Cochran Lockwood, Appellee 


REPLY BRIEF OF APPELLANT 


The appellee states in her brief (page one), “The defen¬ 
dant did not file an affidavit in reply.’’ 

This is a confusion of the issue. Three motions were filed 
within a period of a few days. The first was filed on July 
20,1945, by the defendant, to reduce the alimony, which was 
supported by an affidavit, (App. 7-8). The second was an 
amended motion, filed on July 20, 1945, to reduce alimony, 
supported by a more lengthy affidavit, (App. 9-10). The 
third was a motion by the plaintiff, to adjudicate arrears 
of alimony, filed July 27, 1945, (App. 16), which was an¬ 
swered, so far as matters not previously covered, by an 
affidavit filed October 26,1945, (App. 16). 
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If one opposes a motion filed in the court below, a state¬ 
ment'of points and authorities must be filed, but it “* * # 
shall not be a part of the record * * * (Local Civil Rule 
9(b)). Such statement of points and authorities was filed 
in the court below but is not part of the record because of 
the rule. 

The affidavit is in the record as stated above, (App. 16) 
and if there is any further dispute on the part of the ap¬ 
pellee that the statement of points and authorities was filed 
in fact, this court can issue the necessary writ to bring it up. 

It would seem a useless and vain thing to have repeated, 
in answer to a motion filed on July 27,1945, facts which had 
already been stated in affidavits filed on July 20,1945. Since 
the whole file was before the court when it entered the order 
from which this appeal is taken, the affidavits were before 
the court. The issue was raised by an affidavit of the defen¬ 
dant which appears on page ten and the affidavit of the 
plaintiff which appears on page eleven, (both of the appen¬ 
dix), and the material parts of both of these affidavits are 
quoted on page five of the appellant’s original brief. 

On page two of the appellee’s brief, she says, “Appar¬ 
ently appellant relies in this court, as seemingly he did be¬ 
low, on the affidavits in support of his motion and amended 
motion to reduce alimony, both of which were filed July 
20th, 1945 (App. 7, et seq.), or a week before the plaintiff 
filed her motion to adjudicate.” 

The appellee further says, page three of her brief, “As 
no answer was filed to her motion and affidavit, it may be 
doubted that the $700 item was before the court.” As here¬ 
inabove pointed out, no answer to the motion was required 
under the rules of the court below except a statement of 
points and authorities under Local Civil Rule 9(b) which 
was filed as indicated above and is not part of the record 
because of the rule of court. 

The gravamen of the situation is reached on page three of 
appellee’s brief wherein she says, “However, it did appear 
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in defendant’s affidavit filed July 20, 1945 (App. 10), and 
was denied by plaintiff’s affidavit, filed July 27th, 1945 
(App. 11), and was considered by the court (App. 25).” It 
thus appears that the repeated effort to argue that the issue 
was not before the court is brought finally to a concession 
that it was. 

The controversy here is over due process, not semantics. 

The appellee further contends, “Neither was a request 
for any of the above made at the hearing, which was had 
on the affidavits in the record without objection from defen¬ 
dant’s counsel (App. 20).” Before any order was signed, 
the defendant asked to be heard and that, it is respectfully 
submitted, was sufficient, (App. 25), see Cole v. Cole, 49 
App. D. C., 237, 263 Fed. 633. 

The appellee apparently misunderstands the appellant’s 
point about a lack of due process. She contends, page seven 
of her brief, that Mr. Lebowitz was served with copy of the 
papers. There is no dispute about this. What the appel¬ 
lant has endeavored to say in his original brief is that if a 
failure to serve papers was lack of procedural due process, 
(as held in the Griffin case), a fortiori, the denial of a 
hearing by witnesses in court was also a lack of procedural 
due process. 

Respectfully submitted, 

H. Win ship Wheatley and 

H. Winship Wheatley, Jr., 

1010 Vermont Avenue, N. W., 
Washington, D. C., and 

Louis Lebowitz, 

917 15th Street, N. W., 
Washington, D. C., 

Attorneys for Appellant. 





